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INTRODUCTION

Resolution of disputes outside of court is called conciliation. Here, an independent body or
group, commonly agreed upon from both the parties to the lawsuit by mutual contract, is
designated to settle the dispute by means of arriving at a consensus through a persuasive
method. Halsbury's Laws of England explain that "arbitration™ and "conciliation™ are quite
distinct concepts. Arbitration can be judicial or non-judicial; determining, declaring, and
enforcing the rights and obligations of parties between themselves according to a defined legal
system. If only in contrast, conciliation is expected to utilize the powers given to a member of
the team in order to influence the parties in reaching a mutual agreement between them without
the enforcement aspect, unlike in the case of arbitration. Also worth noting is that a chairperson
of a conciliation board does not act as an arbitrator, again underscoring that conciliation is a
non-judicial process. Confidence, trust, a mutual faith—these are the core of effective
conciliation as a method of alternative dispute resolution (ADR), both domestic and
international. Although there is a common goal behind conciliation in all these contexts, we

will see some of the differences in using conciliation in domestic and international disputes.

OBJECTIVES

1. To evaluate the Indian legislation now in place on conciliation and how it relates to
criminal cases.

2. To review the case law concerning the application of conciliation in criminal cases,
noting patterns, obstacles, and optimal procedures.

3. To assess the possible advantages of restorative justice, victim satisfaction, and court

congestion reduction in criminal cases that may arise from conciliation.

Page | 5


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| Feb 2025 ISSN: 2582-6433

4. To determine the difficulties and restrictions related to the application of conciliation
in criminal cases.
5. To make suggestions for enhancing the legal system and court procedures in order to

enable the successful application of conciliation in criminal cases.

SCOPE

This research will largely focus on the Indian legal system and will examine the use of
mediation in criminal cases. A doctrinal study of pertinent statutes, case law, and scholarly
literature will be part of it. The following will be the extent of the scope:

1. Mechanisms for conciliation: The main focus of the research will be on official
conciliation processes that are sanctioned by the government or acknowledged by the
courts.

2. Criminal cases: Only criminal proceedings—no administrative or civil disputes—will
be included in the analysis.

3. Indian legal system: While a comparison study with other jurisdictions may be taken
into consideration, the research will mainly focus on the legal system and judicial

procedures in India.

STATEMENT OF RESERCH PROBLEM:

The Indian legal system mostly uses adversarial processes to settle criminal cases, which
frequently results in drawn-out trials, overworked courts, and possible delays in the
administration of justice. One possible way to address these issues is through the use of
conciliation as an alternative dispute resolution (ADR) process. Its use in criminal situations,
however, is still restricted and undeveloped. Examining the current legal system and judicial
approach, as well as pinpointing areas in need of change, this study intends to investigate the

possibilities of conciliation in criminal cases.

HYPOTHESIS:

The existing statutory framework and uneven court reactions restrict the use of conciliation in
criminal cases in India. Yet conciliation has the potential to be a practical and successful
alternative dispute resolution method in some circumstances, especially those involving minor

offences or when parties are prepared to cooperate.
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RESEARCH QUETIONS

1. How faralongis India's legal framework when it comes to using conciliation in criminal
cases?

2. Through what ways have Indian courts addressed the use of mediation in criminal
cases?

3. What are the possible advantages and difficulties of applying conciliation in criminal
proceedings?

4. What are the main elements that contribute to the effective application of conciliation
in criminal cases?

5. What suggestions can be made to improve the Indian judicial system's use of

conciliation in criminal cases?

METHODOLOGY

A thorough analysis of scholarly works, case law, and legislative legislation concerning
criminal law, conciliation, and the Indian judicial system. comprehensive examination of the
Indian statutes, including the Code of Criminal Procedure (CrPC), the Indian Penal Code (IPC),
and any particular clauses pertaining to conciliation or other forms of alternative conflict
resolution. Key cases that have addressed the use of conciliation in Indian criminal procedures
are identified and analysed. contrasting the Indian legal system with that of other countries in
order to find best practices and possible lessons to be learnt. creation of a theoretical
framework, either by creating new conceptual approaches or by utilising preexisting theories,

to direct the investigation.

FINDINGS

1. With few specific rules addressing its application, the current legislative framework in
India offers little support for the use of conciliation in criminal cases.

2. Diverse courts have demonstrated differing degrees of acceptance of conciliation in
criminal cases; some have expressed qualms about it, while others have embraced it as
a useful tool.

3. In addition to lowering court traffic, conciliation can advance restorative justice and

increase victim satisfaction, among other advantages.
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4. There are a number of obstacles to overcome before using conciliation in criminal cases,
including worries about public safety, the seriousness of the crimes, and the possibility
of victim pressure leading to settlements.

REVIEW OF RELEVANT LITERATURE

1. Conciliation as an Effective Mode of Alternative Dispute Resolving System

In the article titled 'Conciliation as an Effective Mode of Alternative Dispute Resolving System
written by Dr. Ujwala Shinde, the author analyzes the role of conciliation within the larger
spectrum of Alternative Dispute Resolution (ADR), a topic that is very pertinent in knowing
about the use of effective non-litigative mechanisms. Across the world, ADR methods have
risen to popularity over the past few decades, but the extent to which they have succeeded in
improving access to justice is not clear. Shinde's study found that as arbitration, a common
ADR form, became increasingly expensive and technical, conciliation offered a more workable
and acceptable solution. The author asserts that whether or not it is practiced directly or via a
trusted intermediary, conciliation can help lead to mutually beneficial outcomes, whereas
litigation would result in zero sum, meaning only one-party benefits. This point of view fits
well with the fundamental requirements of negotiations because the head of negotiation, ADR,
seeks settlements where both parties win rather than losing to gain victory, promoting

conciliation as a good way to attain a compatible dispute resolution that is simple to reach.

2. Disputes Which Can and Cannot Be Settled by Alternative Dispute Resolution (ADR)
The article 'Disputes Which Can and Cannot Be Settled by Alternative Dispute Resolution
(ADR) by Vinayan Singh explores the scope and limitation of ADR in respect of their various
types, which is conducive to appreciating the pliability of conciliation in settling conflicts.
Singh’s analysis is both effective in adequately covering ADR’s success in resolving civil,
commercial, industrial, and family disputes. He specifically promotes the use of ADR in
banking, contracts, intellectual property, real estate, and securities, where lawyers may find
litigation expensive and complicated. Singh's research identifies areas where ADR might
succeed or fail and helps to orient a broader view of the potential of conciliation to provide
resolution within legal constraints. This has the result that, whilst ADR is invaluable in many
areas of life, conciliation (and similar techniques) should generally be used selectively,

depending on the nature of the dispute and the interests of the parties.
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3. Guidelines for Victim-Sensitive Victim-Offender Mediation: Restorative Justice
Through Dialogue
The article "Guidelines for Victim-Sensitive Victim-Offender Mediation: The mediation
process in relation to restorative justice, as discussed in the NCJRS Journal article 'Restorative
Justice Through Dialogue,’ provides helpful information for analyzing conciliation in victim-
sensitive contexts. This work provides specific recommendations for how the victim-offender
mediation process can be more responsive to victim and offender voices around respectful and
empathetic dialogues. The guidelines try to strike a balance regarding the process; victims are
to be recognized, while offenders are to know the consequences. The emphasis on a consensual
and reconciliatory ethos is consistent with larger aims for conciliation, where understanding
and empathy are privileged over punishment. By means of these victim-centered approaches,
adapting conciliation can be further linked to the restorative principles and can contribute to a
constructive and healing solution for disputes involving emotional sensitivities, where, as this

paper would suggest, there are other costs involved in achieving a complete resolution.

4. Compounding of IPC Offenses

The Government of India Law Commission Report No. 237, titled "Compounding of IPC
Offences," directs an important insight into the possibility of such conciliatory processes within
the criminal law domain. The other subsection of this report takes into account some of the
defined non-compoundable offenses under the Bharatiya Nyaya Sanhita, like those under
sections 498-A and 326. According to the Commission, there could be amendments made so
that some offenses become compoundable, for instance, where the matter has already been
settled by the parties without burdening the court and to promote reconciliation. An
examination of these possibilities should be considered by the Commission in a legislative
review, which can be seen to be consistent with the aims of conciliation insofar as it makes for
greater flexibility in parties being able to resolve disputes by mutual consent. The objective of
this proposal is to coincide with ADR objectives, in which it demonstrates that conciliation,
not limited to the civil arena, can attain more efficient and more satisfactory resolutions and a

reinforcement of the value of flexibility and mutual understanding in the justice system.

5. Effectiveness of Mediation and Conciliation in Extrajudicial Services as an Effective
Means in Resolution of Disputes
S4, De Negreiros, Monteiro, and Lima discuss in the article “Effectiveness of mediation and

conciliation in extrajudicial services as an effective means in resolution of disputes™ the
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positive effect of mediation and conciliation in Brazil’s extrajudicial services during the
COVID-19 pandemic. These processes are studied as practical tools for improving access to
justice, a goal very much in line with what conciliation, as the key alternative dispute resolution
(ADR) technique, is meant to achieve. The work studies how de-judicialization, or providing
alternatives to traditional courts to allow people to solve problems in their own way, is useful
to people’s right to access justice in an efficient way. Through bibliographical and scientific
research, the authors are able to conclude that mediation and conciliation are essential
enlargements of the framework of justice in Brazil. This is in line with the use of conciliation
as a main tool in solving disputes, stressing its efficiency in bypassing complex litigation

processes as well as achieving fair agreements for all parties involved.

6. Conciliation in Separation and Divorce: Finding Common Ground

In the book Conciliation in Separation and Divorce: Finding Common Ground by Lisa
Parkinson, she explores family conciliation by way of comparison to industrial dispute
resolution practices. According to Parkinson, although family conciliation has borrowed some
of its principles from industrial dispute services such as ACAS, it needs family-specific
approaches. Using examples from the United States, Australia, and Canada, the book evaluates
the possibilities for conciliation to enable families to resolve disputes outside the courtroom,
and the insights it offers into the pros and cons of ADR are useful. Parkinson’s work highlights
conciliation as a sensitive and plastic approach that can deal with the more complex
interpersonal disputes that tend to arise in separation and divorce. The importance of
conciliation to mutual understanding and common ground necessary for equitable, amicable
outcomes that resonate with ADR's broader goal as an effective and humane alternative to

adversarial legal proceedings receives the bulk of the analysis.

7. Legal Grounds and Ethical Conditions of Alternative Forms of Criminal Law Conflict
Resolution in Russia
Dmitrieva Anna Aleksandrovna shares in the article "Legal Grounds and Ethical Conditions of
Alternative Forms of Criminal Law Conflict Resolution in Russia" research of the place of
conciliation and other alternative dispute settlement instruments in the legal system of Russian
criminal law. The study analyzes conciliation in relation to humanization trends in international
standards and foreign laws by comparing them. This work further articulates the ethical and
procedural foundations upon which conciliation is grounded as an alternative to traditional

criminal justice processes, and underscores the centrality of ethical concerns and rights
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principles to such practices. Aleksandrovna’s analysis shows how conciliation is applicable for
solving conflicts in a manner consonant with standards of ethical conduct that minimizes
adversarial intercourse. This approach serves the general ADR framework by advocating
conciliation as a flexible and ethically coherent approach to dispute settlement and matches

forecast soft requirements of adaptable, rights-based conflict resolution models in criminal law.

7. Resolving Corporate Conflicts Outside the Courtroom: A Study of ADR Mechanisms
and the Companies Act in India
In the article "Resolving Corporate Conflicts Outside the Courtroom: The author Rishi Sharma
approaches to ADR mechanisms such as conciliation, in his work "A Study of ADR
Mechanisms and the Companies Act in India,” the manner in which ADR mechanisms and the
Companies Act combine to confront corporate disputes. This study looks at how the legislative
and procedural frameworks for use of ADR at the corporate level evolved under the Arbitration
and Conciliation Act, 1996. Sharma goes on to explain that this is because the Companies Act
provides statutory support for mediation and arbitration, thus bringing ADR at par with
litigation as a chosen alternative for corporate entities. The paper demonstrates the potential of
conciliation to handle complex corporate conflicts through an analysis of specific provisions
and enforcement challenges in light of ADR-derived resolutions. Understanding ADR’s role
in the evolution of corporate law, this analysis supports the continued relevance of conciliation
as a practical, legally supported method of efficient and amicable resolution of corporate

disputes outside of the conventional courtroom.

How is conciliation better than other alternative modes of dispute resolution?

Arbitration was in the past seen as an expeditious and cost-effective way for resolving disputes.
But the perception about the love for Tain in the local areas has been dramatically changed
these days. Arbitration today has become highly technical, very costly, and sometimes very
complex, which has reduced its effectiveness as a quick and easy means of alternative. The
Supreme Court of India, in the case of Guru Nanak Foundation v. Rattan Singh & Sons,
observed that the procedures are cumbersome, the technicalities involved in the process, and
the repeated court interventions have necessarily made arbitration into a protracted and most
often, frustrating exercise. Initially set up to be an informal and accelerated forum, ironically,
what we now have is a byzantine procedure fraught with legal entanglements, rendering much

of its original intent useless.
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On the other hand, conciliation has a lot to offer when parties seek conciliatory dispute
resolution. Three primary benefits stand out:
1. Speed: Conciliation allows parties to quickly resolve issues and redirect their time and
resources toward more productive pursuits.
2. Cost-effectiveness: Parties can avoid the expenses associated with prolonged legal
proceedings and reinvest these resources in other ventures.
3. Social Harmony: By settling amicably, parties often avoid the bitterness and hostility
that prolonged litigation can create, fostering better long-term relationships.
In fact, litigants are discovering that there are reasons to be unsatisfied with arbitration, as a
civil action, with its three simple acts of filing pleadings, proceeding, and rendering judgment,
may actually be simpler and less burdensome. On the other hand, arbitration entails six steps,
from appointing an arbitrator through the pleadings, proceedings, the award, and finally filing

the award in the courts and possible appeals.

Parties should seek to navigate these hurdles by learning and valuing each other’s perspective
and declining unnecessary litigation, whether it be in court or in arbitration. In the end, both
parties usually lose out, primarily in time. Not a few would have come to rue the failure to
choose conciliations earlier, as it would have saved a lot of effort and time and also cost. While
only a handful of cases currently favor conciliation over arbitration, this is on the rise and

promises to be much more favorable to settling disputes with no great expense.

An alternate to formal legal processes, conciliation is a compelling alternative. Unlike
arbitration, which generally takes place pursuant to agreements, conciliation is a more flexible
method. First, even when an arbitration clause exists, there are nevertheless first attempts at
conciliation. Furthermore, the fact that conciliation proceedings are confidential bestows on
the parties a risk-free environment to negotiate, as no proposals, evidence, or negotiations that

occur within conciliation proceedings are admissible in subsequent arbitration or litigation.

In conciliation, the third party intervenes (or assists intervenes) to help the disputing parties
reach a compromise agreement. The process is nonbinding as each side voluntarily cooperates
and is most effective when the parties can meet in person facing each other in a neutral setting
to discuss the issue clearly with the conciliator. Unlike on other occasions, where a presiding
authority forces a binding decision, parties to conciliation are able to develop binding

settlement agreements on their own. In this scenario, the conciliator is simply a mediator who
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enables the two sides to talk to each other but won’t issue orders or make the final decision in
whatever solution comes from the dialogue. This approach is so unique, and it emphasizes
conciliation as a flexible, productive substitute to arbitration and litigation.

CONCILIATION PROCESS

Either party to a dispute may set the conciliation process in motion. At the beginning, one party
invites the other party to settle the matter by conciliation. Upon acceptance, the invitation sets
conciliation proceedings in motion; upon rejection, it will not. Usually, by mutual agreement,
the parties name one conciliator. Nevertheless, if the parties cannot reach mutual consent, the
parties can ask an international or national institution to designate a conciliator. However, when
required, more than one conciliator may be appointed. For example, in a three-conciliators set
up, each party names one conciliator, and the third is mutually agreed. Unlike arbitration, the
third conciliator is not designated to be the presiding arbitrator but is rather an additional neutral

party.

Proper conciliation requires that proceedings be conducted on an impartial basis in ways that
are fair, just, and objective. They think about the character of the exchange that is in debate and
the particular instances identifying with the debate, including past business exchanges with the
gathering. Finally, the conciliator is under no formal procedural or evidentiary rules and does
not produce a binding award or decision. Yet the conciliator seeks a mutually acceptable
settlement agreed to by both parties through signature and authenticated by the conciliator. In
certain legal jurisdictions, such agreements are considered equivalent to arbitral awards.
However, if conciliation fails to reach consensus, the parties will be able to arbitrate their

disagreements.

Usually, the conciliator is not required to become arbitrator, but only after the conciliation
proceedings are finished, unless the parties decide otherwise. Thus, confidentiality is a
cornerstone of conciliation: most rules on international conciliation prevent any party from
using statements, suggestions, admissions, and proposals made during the conciliation in future
arbitration or judicial proceedings. Moreover, the conciliator's status as a conciliator cannot be

impaired because it prohibits that person from being heard in any subsequent proceedings.

Preliminarily, conciliation has now been given statutory support and is seen as a helpful

preliminary step before referring such disputes to civil, industrial, or family courts. The
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principle of court-annexed mediation in the United States was generally similar to that of the
principle of conciliation but was less popular in some economically advanced nations without
procedures structured into the law and legal backing. Backing like this, this statutory backing
lends support to conciliation as an effective alternative to litigation as a preferred way of

dealing with the dispute at the early stage.

REASONS TO UPLIFT CONCILIATION IN INDIA

As courts struggle to clear a backlog of pending cases, conciliation has become ever more vital
in the Indian judicial landscape. In light of the immediate need for effective case disposal,
conciliation has become the best solution for settling amicably. The Himachal Pradesh High
Court made a notable effort to start a project to speed up disposal of pending cases through
conciliation and also to promote pretrial conciliation for new cases. This initiative was inspired
by successful mediation models in Canada and Michigan and has proved highly effective in
Himachal Pradesh. This initiative has been praised by the Law Commission of India in its 77th

and 13th reports and has been recommended that other states should also follow such practices.

Statutory recognition of conciliation enjoys one of its strengths being accorded in the
Arbitration and Conciliation Act, 1996 (‘arbitration Act’) as per the UNCITRAL Model Law.
Not only is the statutory foundation of mandatory conciliation both widely accessible and
flexible across domestic and international commercial disputes, but it is also amenable to
various, sometimes moderate, procedural approaches. This has resulted in an evolution of
conciliation in India from voluntary to court-directed conciliation, and the Himachal Pradesh
model has provided new dimensions to the success of India’s conciliation efforts. In contrast
to earlier instances where conciliation was the parties’ own choice, this model does not make
conciliation a prerogative of the parties but a process that, though it does not overtake formal
litigation, precedes it with an intervention of the court.

This approach has been adopted by Maharashtra as well, with pretrial conciliation being
practiced in the Mumbai High Court on a Himachal pattern. The growth of the conciliation
trend in India calls for a closer look at conciliation as a structured and formalized dispute
resolution that could play an important role in the resolution of civil disputes within the Indian
judicial system while offering a framework that would ensure a more efficient and compatible

dispute settlement.
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PROBLEMS FACED BY CONCILIATION IN INDIA

In India, civil reed Conciliation services, such as Lok Adalats (conciliation panels) and
Conciliation Committees, provide civil litigants with an alternative to lengthy litigation, but
there are problems. One is that whereas the United Sates uses obligatory mediation
mechanisms, including early neutral evaluation in early stages of litigation, such mechanisms
are absent in India. If the court decides that the matter is suitable for conciliation, or there is
mutual consent to conciliation, we endeavor to reconcile the parties. Second, the scope of
disputes that can be enrolled in Lok Adalats (notwithstanding legislative provisions in other
states) is limited to cases like auto accidents and family matters.

A limitation of conciliation is that, usually, only attorneys are engaged in conciliation, not the
disputing parties themselves. This is especially a problem in writ proceedings because
government attorneys consistently state that they lack the authority to negotiate settlement
terms. Moreover, Indian conciliation procedures do not require pre-litigation conferences and
joint statements of disputant points, keeping the parties disengaged and isolated from each
other. Such preparatory steps are not taken, and as such, it is difficult to communicate and find

a solution.

In addition, Lok Adalats have their own backlogs, and some defendants treat conciliation as a
ploy to delay rather than a true effort to settle. Lastly, no particular point during the litigation
process is decided for sending matters to alternative dispute resolution, leaving both parties and

the courts unaware of the time in which to contemplate conciliation as an alternative.

CRIMINAL LAW IN INDIA

Criminal acts in India are offenses in rem, that is, they are a violation of society as a whole.
The state, therefore, is the prosecuting entity, and it assumes the part in court proceedings. The
Indian Constitution provides us with a federal system of power distribution among the supreme,
state, and local governments. This division of authority is specified in Schedule V11, as guided
by Article 246 of the Constitution, and is categorized into three lists:

1. Union List: Grants the Union Parliament exclusive authority to legislate on matters

enumerated within this list.
2. State List: Assigns state legislatures exclusive authority to create laws regarding the

subjects within this list.
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3. Concurrent List: Both Parliament and State Legislatures may legislate on the matters
included within this list.

In cases where a central and state law conflict, central law is victorious. The police and prisons,

as well as criminal law and criminal procedure, are part of the state list, while criminal law and

criminal procedure are part of the concurrent list. The Bharatiya Nyaya Sanhita, 2023, and the

Bharatiya Nagarik Suraksha Sanhita, 2023, are the key statutes that govern Indian criminal law.

The BNS contains the substantive legal principles to apply on committing a crime, while the

BNSS details how investigations and trials by police and judiciary are to be conducted.

District Sessions Courts are for criminal trials. India follows an adversarial system of laws,
which means that the judge is an impartial authority, the state represents the prosecution, and
the defendant the defense. India is different from many other common law jurisdictions in that
a jury system is not used, judges deciding on verdicts alone. The structure shows India’s unique

way of delivering criminal justice and its problems within its federal structure.

Bharatiya Nyaya Sanhita, 2023

Bharatiya Nyaya Sanhita (BNS) is the main legal structure elaborating what types of criminal
acts are being committed and what types of punishment are based on them. The BNS was
enacted in the process of establishing a complete and inclusive penal code for the nation and
sets the necessary elements for criminal liability. But associated with this code are a host of
other statutes prescribing particular offenses, in particular in specialized areas such as animal

law, where the Prevention of Cruelty to Animals Act is a case in point.

Even in cases where mens rea and actus reus are both required in order to establish liability
under the BNS, the courts are willing to stretch the principle to allow for liability. It has
territorial operation throughout India and includes offenses committed anywhere in that
country or in part of it as well as some which are committed elsewhere. However, it operates
extra-territorially in regard to any Indian citizen in relation to any criminal offence committed
by him and in relation to any ship or aircraft registered in India notwithstanding the place at
which the ship or aircraft is situated. It seeks to achieve the legal enforceability of the Indian

citizens and Indian owned assets both domestic and international, in its broad ambit.

Bharatiya Nagarik Suraksha Sanhita, 2023
The most fundamental procedural codification of law governing Indian police process and

Page | 16


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| Feb 2025 ISSN: 2582-6433

judicial procedure of cases investigation and trial is the Bharatiya Nagarik Suraksha Sanhita,
2023. This code categorizes criminal offenses in to bailable offense and non bailable offense,
cognizable offense and non-cognizable offenses and each type of offenses needs different
method of handling. Structuring the complaint process within the BNSS, the organization
controls and organizes such key stages as the filing of the First Information Report (FIR),
evidence acquisition, and the beginning of the inquiry stage so that structured procedural law

enforcement begins.

Moreover, with regard to criminal proceedings, the BNSS sets out the order and the
classification of criminal courts to determine not only an entire institutional criminal system at
the administrative level on the one hand and at the judicial level on the other. Consequently,
this said procedural code is the foundation of Indian criminal judiciary in that it sets out the
‘steps to be followed’ by the police and judiciary should so as to incorporate certain order,

system and procedure to be followed to conduct criminal trials or proceedings.

Disputes which cannot be settled by Alternative Dispute Resolution (ADR)

Alternative Dispute Resolution (ADR) methods are not part of the formal judicial system but
are means through which disputes may be resolved by agreement of the parties if the matter is
capable of being legally resolved. ADR has demonstrated outstanding success in resolving
disputes in civil, commercial, industrial, and family fields. ADR techniques work very well in
virtually every kind of business-related matter, including banking, contract interpretation and
performance, construction contracts, intellectual property disputes, insurance, joint ventures,
partnership disputes, personal injury claims, product liability, professional liability, real estate

disputes, and securities disputes.

Disputes Suitable for ADR
In Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd. (2010), the Supreme
Court identified several types of disputes suitable for ADR:
1. Business and contractual disputes
e Issues arising from contractual provisions (including monetary claims)
e Disputes related to contract performance or specific actions
e Conflicts between suppliers and customers
e Disagreements between banks and account holders

¢ Real estate-related disputes, including landlord-tenant issues
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e Insurance-related conflicts

Personal and Family Disputes

e Matters concerning marriage, maintenance, and child custody

e Property partition disputes within families or among coparceners

e Partnership conflicts

Cases requiring resolution without altering relationships

e Disputes among neighbors (e.g., regarding parking or noise)

e Employer-employee conflicts

e Disagreements within housing societies

Tort Liability Disputes

e Claims related to accidents or negligence

Compoundable Offences

e Criminal cases classified as compoundable under the Code of Criminal Procedure,
1973

Disputes Not Suitable for ADR
However, ADR may not be suitable for all cases, particularly when both parties are not equally

committed to a settlement. The Supreme Court in Afcons Infrastructure Ltd. v. Cherian Varkey

Construction Co. (P) Ltd. also outlined categories that are generally unsuitable for ADR:

Cases Involving Public Interest: Suits under Order I, Rule 8 of the Civil Procedure
Code (CPC) involving public interest or the rights of numerous non-party individuals
Election Disputes: Matters involving elections to public offices

Cases with Specific Allegations of Serious Offenses: Issues involving allegations of
fraud, forgery, impersonation, document fabrication, or coercion under the Bharatiya
Nyaya Sanhita

Special Cases Requiring Court Protection: Claims against minors, deities,
individuals with mental incapacities, or suits seeking a title declaration against the
government

Criminal Proceedings: Cases requiring criminal prosecution

This delineation clarifies the boundaries within which ADR can effectively function,
providing a structured approach for resolving a broad range of disputes while ensuring
that cases unsuited for ADR receive the appropriate judicial process.
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Nature of Criminal Cases and the Role of the State in Prosecution: Exploring Conciliation

Understanding Criminal Cases

Legal actions granted by the state against individuals or groups accused of committing offenses

against societal laws are criminal cases. They differ from civil disputes, as the parties involved

are private, which is against the fact that criminal cases deal with violations made against

society.

Key Features of Criminal Cases:

State as Prosecutor: They are initiated and conducted by the state, that is to say by the
public prosecutor.

Burden of Proof: The accused are required to be proven 'beyond a reasonable doubt'
guilty by the prosecution.

Potential Penalties: Penalties for the accused... if convicted could include fines or
imprisonment.

Public Interest: Criminal cases are public concerns as they deal with enforcing a

society's norms and laws in order to protect the community at large.

The State’s Role in Criminal Prosecution

In criminal cases, the state plays a pivotal role with several key objectives:

1.

Upholding Justice

e Ensuring justice by holding offenders accountable for their actions.

e Protecting the community by prosecuting and punishing those who break the law.

Maintaining Law and Order

e Demonstrating that criminal behavior is punishable, thus deterring future crime.

e Reinforcing a sense of security and trust in the legal system among the public.

Rehabilitation of Offenders

e Supporting initiatives to rehabilitate offenders, where appropriate, to prevent repeat
offenses.

Serving Public Interest

e Safeguarding societal welfare by prosecuting criminal acts and ensuring appropriate

punishment for those found guilty.

The Role of the State in Conciliation

Although the primary role of the state in criminal matters is prosecution, there is growing

recognition of the advantages of employing alternative dispute resolution (ADR) methods,
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including conciliation, in suitable cases.

Advantages of Conciliation in Criminal Justice:

Balancing Justice and Rehabilitation: Conciliation offers a means to balance the
objectives of justice with the potential for rehabilitative outcomes, especially in cases
where reconciliation may benefit all involved.

Alleviating Judicial Burden: By resolving cases outside traditional court systems,
conciliation can help reduce judicial backlogs, enabling courts to focus on more serious
matters.

Enhancing Victim Satisfaction: Conciliation allows victims to feel heard and
potentially receive restitution or an apology, offering a sense of closure and personal
satisfaction.

But with criminal cases, conciliation has to be used with caution. It is the duty of the
state to see that conciliation wherever it takes place is fair, just, and as fair as it can be
transparent in the respect of the principles of justice and the interests of the victim, the
offender, and society.

In criminal cases, the state's chief office is still to prosecute offenders, but the state has
a growing role to facilitate conciliation when it is appropriate. Through an evaluation
of the specific character of each case, the state can harness the potential of conciliation
to support a more proportionate, alternatively based, and efficient criminal justice
system in the implementation of comprehensive justice aimed at society and individual

stakeholders.

Compatibility of Conciliation with Criminal Justice Principles

Integration into criminal justice casts up myriad questions, while balancing the benefits of

conciliation with core principles of justice needs careful thought. The advantages of

conciliation include easing court logjam and the promotion of restorative justice, but there are

also those for victim rights, the public interest, and the integrity of justice.

Key Factors for Consideration

Type of Crime

Minor Offenses: Conciliation is well-suited to minor offenses, providing a faster
resolution and promoting restorative outcomes that support reintegration.

Serious Offenses: For serious crimes, conciliation may be less appropriate as it could

Page | 20


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| Feb 2025 ISSN: 2582-6433

weaken the public’s perception of justice and diminish the accountability necessary for

grave offenses.

Victim Rights

Consent: Any conciliation process must prioritize obtaining the victim’s informed
consent.

Protection: Ensuring the safety and welfare of the victim is paramount, with measures
in place to prevent coercion.

Compensation: The victim’s right to restitution or compensation must be safeguarded

throughout the conciliation process.

Public Interest

Deterrence: Conciliation should not erode the deterrent effect of criminal sanctions, as
this could encourage crime.
Community Safety: Public safety considerations are essential, especially in cases

involving potentially dangerous individuals.

Due Process

Fairness and impartiality: The conciliation process must maintain fairness and
objectivity, allowing both sides equal opportunity.
Access to Legal Advice: Both parties should have access to legal guidance to ensure

informed participation.

Judicial Oversight

Monitoring: Courts should actively oversee conciliation proceedings to maintain
procedural integrity.
Enforceability: Courts must retain the authority to enforce agreements reached,

ensuring accountability and reliability in the conciliation process.

Conciliation in the criminal justice context will nonetheless depend on the ability of the

conciliators involved to balance the conflicting interests correspondingly under fairly

conservative circumstances. Thus, conciliation within the hands of acceptable cases under the

right shields is indeed an addition to the justice system. Any such correction, however, must

be made with respect to the rights of victims, public interest and justice principles and permit

conciliation as a realistic addition to the criminal justice system.
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LEGISLATIVE FRAMEWORK

Criminal acts that may be settled by compromise or settlement between the parties, usually
with the court's approval, are termed compoundable offenses. This process is governed by
Section 320 of the Code of Criminal Procedure, 1973 (CrPC) as a measure in adopting
restorative justice and to reduce the court's caseload. Offenses eligible for compounding are
divided into two categories: The tally includes those that don’t need permission in court, such
as causing hurt under Section 115(2) of the Bharatiya Nyaya Sanhita (BNS), and those that
require judicial consent, such as criminal breach of trust under Section 216 of the BNS. The
aggrieved party can themselves initiate compounding, or in the case of their death,
compounding may be started by their legal heirs. While grave offenses of the kind of murder,
rape, or dacoity are not compoundable because private settlements in such cases run counter to
public policy,

Parties may, under the provisions of Section 89 of the CrPC, refer certain cases for arbitration
or conciliation. Conciliation in this provision may prove to be a good method to resolve
compoundable offenses, particularly where neither party is interested in pursuing the matter
through the court and merely wants to stand down the dispute amicably. Conciliation brings
restorative justice, cost savings, increased speed to resolution, and offers an opportunity to
repair relationships in cases involving personal or professional association. In these cases,
courts have an important role to play in assuring that settlements are real and without coercion

or fraud, particularly where the settlement requires court oversight.

Although conciliation is advantageous in criminal matters, it entails challenges. This has the
potential to lead to coercion due to power imbalances between parties; heavy settlements in
serious cases can undermine the deterrent force of the law; and the idea of ‘justice by bargain’
depletes public confidence. Consequently, conciliation, despite being a useful means for
dealing with compoundable offenses, is not an exception from judicial scrutiny, so as to ensure
that it cannot be misused to the detriment of propriety, which might supersede the individual's
autonomy and public interest. The provisions of these reflect an intent to integrate

reconciliation with justice.

In Mahalovya Gauba v. State of Punjab and Another, the Court categorized compoundable
criminal cases as follows:
1. Without Court Consent: As per Section 320(1) of the CrPC, certain offenses may be

compounded without the court’s consent.
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2. With Court Consent: Under Section 320(2), specific criminal cases require court
approval for settlement.
Compoundable cases falling under both categories are authorized to be managed by Lok
Adalats through settlement with or without the consent of the Court in accordance with sections
320 (1) and 320 (2). Although Section 320(1) does not categorically limit compounding to after
the filing of a report under Section 173(2), the language of Section 320(2) seems to suggest the
possibility that compounding was intended for the post-investigation periods.

In Surendra Nath Mohanty v. State of Orissa, In a Supreme Court three-judge bench, a bench
underscored that under the BNS compounding of offenses is provided for in a complete scheme
of the CrPC, 1973, as specified in Section 320. The third column of the accompanying table
outlined the specified individuals under Section 320(1) that compounded listed offenses, while
Section 320(2) allows the compounding of particular crimes with the court’s approval. As per
Section 320(9), compounding is permitted only with respect to the offenses mentioned under
Section 320 and not for other offenses.

Lack of a clear enumeration of the offenses for which parties in dispute may opt for conciliation
in BNS for, and while the BNS lacks explicit provision (going with the general purview of
conciliation) governing the procedure for conciliation in suitable criminal cases, there are some
provisions that are implied, and if read in conjunction with CrPC, a conciliatory framework

seems to be encouraged in criminal cases.

Offenses Suitable for Conciliation
Certain minor offenses may be appropriate for conciliation, especially when they involve low
harm and the parties are open to a mutual resolution. Examples include:

Minor Theft (Section 303): For instances where the stolen property's value is minimal

and no significant harm has been caused, conciliation may be considered if the parties
agree to restitution.

e Minor Assault (Section 130): In cases of simple assault without serious injury,
conciliation may be a viable option if both parties are willing to reconcile.

e Criminal Trespass (Section 329(2)): For minor instances of trespass with minimal
impact, conciliation may help resolve the underlying dispute amicably.

o Defamation (Section 356): In situations where defamation was not maliciously intended

but occurred in the heat of the moment, conciliation could help repair the reputational
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harm.
e Dishonest Misappropriation of Property (Section 314): When property
misappropriation is minor and the parties agree to settle, conciliation may provide a

mutually agreeable resolution.

Key Considerations
Conciliation is most effective when applied thoughtfully, considering the following:
o Severity of the offense: Serious offenses involving violence or significant harm are
generally unsuitable for conciliation.
e Mutual Consent: Both parties must willingly engage in the process and agree to abide
by the resolution.
o Public Interest: Conciliation should not compromise public safety or societal interests.
o Legal Framework: The specific statutes within the IPC and CrPC must be assessed to
determine if conciliation is legally appropriate for the case.
The formal criminal justice system should not be replaced by conciliation but by a dynamic
auxiliary instrument for dealing with some disputes other than in traditional courts. We have

to look at what the offense was and then broader societal implications. It's a case-by-case basis.

Scope of Judicial Power in Referring Criminal Cases to Conciliation

Though the Code of Criminal Procedure (CrPC) does not have a detailed framework for
conciliation of criminal cases, it has some provisions that allow for resolution based on ADR,
appropriately so. Offenses under Section 320 of the CrPC that are compoundable can be
adjusted with court approval. Even though Section 89 CrPC is laid mainly for civil matters, it
can be resorted to for referring the criminal cases for conciliation on its circumstances
permitting. Sections 235 and 309 also grant courts some degree of judicial discretion to assist
in the greater use of conciliation in suitable cases and to protect the rights of victims and the
public interest.

The CrPC does not envisage any particular procedure for criminal conciliation, but courts may
designate neutral conciliators to use in the process. Through helping the parties discuss issues,
consider options for resolution, and mediate disputes, the conciliators ensure that the rights of
each party concerned are provided. Referral to the court, appointment of a conciliator, initial
meetings, joint sessions, negotiation, documents confirming the agreement, the court's

approval, and possible enforcement of the settlement are the characteristics of the conciliation
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process. The purpose of this structured approach is to produce fair and efficient dispute
resolution, with the rights of all the parties concerned being safeguarded.

The Supreme Court’s Recognition of Conciliation in Criminal Cases

In Gian Singh v. State of Punjab (2012), the Supreme Court’s assurance that under the high
court’s statutory power under Section 482 CrPC, certain criminal cases could be settled outside
of court. The Court observed that criminal cases based on civil subject matters like commercial
or financial disputes and problems regarding partnership or matrimonial dowry-related
offenses have a potential for conciliation and settlement. Where, as is often the case, the dispute
is personal and both parties have settled the matter in full, the High Court may wisely use its
discretion to quash the criminal proceedings. It is of particular relevance to such cases where
there is, on the one hand, a low likelihood of conviction and, on the other, there has been a full
agreement between the parties, and prosecuting the matter to conclusion would cause the

accused unnecessary hardship or injustice.

In recognizing this approach, the Court endorses a reasonable application of conciliation to the
criminal justice system, where fair and peaceful settlement can serve both individual and public

interests.

Compounding of Offenses under the Bharatiya Nyaya Sanhita (BNS): Insights from the
Law Commission of India Report No. 237

In the case of Ramgopal v. State of M.P., the Supreme Court of India held that several offenses
under the IPC that are punishable under Sections 498 A and 326 are presently non-
compoundable. However, the Court suggested that the legislature could amend to make certain
offenses compoundable. Recognizing that this change would not only reduce the burden on the
judiciary but would also encourage reconciliation of the parties, the Court made the
aforementioned order. In some cases, the Government of India, along with the Law

Commission, were urged to examine this possibility.

In a similar order dated August 18, 2010, in Diwaker Singh v. State of Bihar, the Supreme
Court reasserted its position that offenses such as those under Section 324 and other offenses
should be made compoundable. Expanding the list of compoundable offenses under Section
320 of the CrPC would go a long way in reducing the judiciary's work load, the court noted. It,

therefore, tasked the Law Commission of India with identifying such offenses under the BNS
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that can be added to the list of compoundable offenses.

Understanding Compounding in Criminal Law

In criminal law, compounding means that a case is resolved by mutual settlement whereby
prosecution of the offender is forgone. Compounding means satisfaction, as propounded by the
Calcutta High Court in the case of Murray, is when the victim derives some satisfaction, even
if not in monetary terms, and makes an offer to withdraw thorough prosecution against the
offender. Change may be redressed or a change in the relationship between the parties,

including admissibility by the victim to forgive the offender who may have indicated remorse.

Compounding serves the purpose of permitting case termination where reconciliation is
possible and where there is a consequent relief to the judicial burden. A compound of offenses,
though unique to Indian criminal law, does not require the aid of the state’s prosecuting agency

and is a flexible tool for the resolution of cases.

Criteria for Identifying Compoundable Offenses

As one can see, it is difficult to fix which offenses must be compoundable and which are not
based on a single principle only. Offenses of a grave nature as well as offenses that compromise
state security or have serious social consequences should not be... compoundable. As these
typically conflict, lawmakers have to take into consideration the victim’s interest against the

overarching societal interest in convicting offenders.

The law on compounding is full of subtleties that prompt an assessment of the nature and
implications of the offense to be taken in its entirety rather than piecemeal. While it’s good to
clear judicial backlogs, it is a secondary factor. Severity of offense, its effect on life, and its
possible implication are the main factors deciding the compoundability. Therefore, a balanced
perspective is needed to identify compoundable offenses between the cases of individual and

public interest.

Drawbacks of Conciliation in Various Criminal Cases
However, the usefulness of conciliation is limited, and it is not really appropriate when one or
both of the parties are vulnerable or when the offense under consideration is serious. Below are

some of the potential drawbacks of using conciliation in different types of criminal cases:
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Minor Property Crimes

For minor property crimes, or in some cases, conciliation may be effective. The one
disadvantage is its ability to undervalue the victim's harm. Failure of a conciliation process to
be overly hasty or conducted poorly can put pressure on the victim to accept deficient
compensation or to forgive the offender before time. Moreover, the process does not seem to

be taken seriously by the offender, which can lead to greater repeat offenses.

Minor Assaults

There are particular concerns about the use of conciliation in cases of minor assault where the
assault is in the nature of domestic violence or where there are repeated offenses. However,
conciliation or forgiveness by the victim is often sought at the expense of the victim's safety or
well-being. Finally, unless issues of power imbalances and substance abuse are addressed
thoroughly, the risk of future violence continues and defies the purpose of the conciliation

process.

Drug Offenses

Drug-related offenses often involve conciliation in order to encourage rehabilitation, but can
be problematic. Consequently, it poses a main limitation of being able to enable continued drug
use if the offender is not really committed to recovery. Encouraging conciliation may
inadvertently make the severity of drug offenses and the consequences likely to affect

individuals and communities seem less than they really are, delaying necessary intervention.

White-Collar Crimes

White collar crime cases present particular challenges for conciliation because these offenses
are so complex and so frequently have such a great negative effect on the individuals involved.
Another worry is that the powerful corporate offenders will avoid being held properly
accountable or really suffer the consequences. Lenient penalties and inadequate restitution for
victims may be the expedient price paid for weak resolution—if any resolution at all—and

systemic organizational factors that fuel future misconduct go unaddressed.

Judicial Perspectives on Conciliation and Compounding in Criminal Cases
Surendra Nath Mohanty v. State of Orissa (1999)
In Surendra Nath Mohanty v. State of Orissa, a three-judge Supreme Court pointed out that

Section 320 of the CrPC 1973 contains a complete framework for compounding certain
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offenses under the Bharatiya Nyaya Sanhita (BNS). Section 320(1) indicates the offenses for
which the individual may settle on his/her own, and Section 320(2) provides for offenses which
the individual may settle with the approval of the court. However, Section 320(9) goes on to
specifically limit compounding just to the offenses reflected in these tables and excludes all

other offenses contained in BNS as being compoundable.

State of Punjab v. Dalbir Singh (2015)

In State of Punjab v. Dalbir Singh, the Supreme Court stressed the 'benefits' of settlement
options, such as mediation, in criminal cases. With reference to specific offenses—mainly
ensuing from matrimonial disputes or minor happenings—mediation or other ADR

mechanisms can be efficaciously controlled.

State of Maharashtra v. Tasneem Rizwan Siddiquee (2018)

In this situation, the Bombay High Court suggested that a criminal defamation dispute be
resolved through mediation. Such willingness to entertain ADR even in criminal matters is
evident also since, although the case proceeded to trial, the Court suggested exploring the

settlement options.

Sheela Barse v. State of Maharashtra (1983)

Although this case did not directly intersect with ADR in criminal cases, the way in which the
parties in this landmark case undertook dispute resolution highlighted the potency of methods
that are not adversarial-focused in dealing with grievances. The conciliation and mediation
value in resolving institutional disputes was underlined by the Supreme Court by ordering the
formation of a mediation committee on the matter of grievances of female inmates in Indian

prisons.

Conciliation is a good tool for settling some cases in some criminal cases, but it should be
judiciously observed. The drawbacks like redress to victims are not adequate; it increases the
risk of recidivism; and also, no accountability and complex crimes show why the judiciary
should be kept closely supervised. Selective use of conciliation is advisable in circumstances
where conciliation may be detrimental to the public interest or is incapable of meeting the needs
of the victim. When equitably balancing these factors, courts can assure that ADR mechanisms
advance the interests of justice and, concomitantly, societal welfare in the criminal justice

system.
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Challenges and Limitations of Conciliation in Criminal Cases

Public Interest

The key challenge to applying conciliation in criminal matters is that in conciliation the
emphasis is ultimately placed on restorative justice, satisfying the public interest in prosecuting
offenses. Although conciliation provides avenues of healing and rehabilitation, it is imperative
that public safety and public values are never compromised. While conciliation serves to satisfy
parties in simple and less serious crimes, or when dealing with first offenders, the need for
protecting the public interest could overcome any gain from conciliation in cases of serious

crimes and when dealing with repeat offenders.

Victim Rights

Within any criminal justice framework, including conciliation? It is essential to safeguard
victims' rights. The vulnerable or marginalized victims might, because of pressure, be in a
position of being unable to participate freely, perhaps agreeing to conciliation to conserve
means and avoid reprisals. Thus, it is necessary to provide adequate support and counseling to
the victims throughout the above process, prioritizing their interests and refusing to re-

traumatize.

Judicial Oversight

An extraordinary level of judicial oversight is required in order to ensure misuses of the
conciliation process do not occur. Conciliation agreements must be verified by courts that they
are fair, reasonable, and that they will be enforced. Additionally, judicial monitoring is required
to follow the conciliation process and to enter when necessary to guarantee the rights of every

one of the interested parties.

Practical Challenges

There are several practical hurdles to wrestle before establishing effective conciliation
programs. This requires highly skilled mediators suitable funding and cultural sensitivity in the
process. Lastly, conciliation agreements are difficult to enforce and may be especially so if
there are multiple parties or if the issues are complex; this draws attention to the importance of

structured, well-resourced conciliation frameworks.

Conclusion

Criminal conciliation therefore presents a model of restorative justice wedded to rehabilitative
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justice within the framework of the retributive institution of criminal law. It is a growing trend
in different countries and in India as courts are left with congestion, increasing costs of the
disputes, and the search for new models of judicial delivery. Conciliation is more preferable
through creating consensus because, unlike legal dominance, which creates a level of rivalry,
conciliation enhances reconciliation where the goal is harmony. Nevertheless, conciliation in
criminal cases has the advantage, but it cannot be applied to all situations or without problems.
Due to these complexities, any implementation of conciliation within criminal justice has to
have a proper understanding of the pros of doing so, the cons, and the legal provisions guiding
it.

Conciliation presents a series of utilitarian and relational advantages that serve to reiterate the
sound and proper goals that are embodied by justice. First of all, by minimizing the possibilities
of a trial happening, it enhances efficient and economical solutions. This kind of expedience is
required not only in small or private conflicts when litigation takes time and efforts, human
resources, and if the conflict is built with social interactions, as in family conflicts or petty
abuse. In addition, since conciliation enables parties to come up with solutions themselves, it
supports another kind of participative justice system. This empowerment can produce more
satisfying situations for both parties because a settlement is reached in a common agreement
instead of a judgment. Also, conciliation relieves the courts, a crucial factor in a country like

India in which backlogs slow the provision of justice.

Conciliation also has a corrective purpose, which is most helpful where the complaint arose
from a petty offense. Teaching-responsibility model: offenders are able to directly speak to the
victims of their actions, thus gaining responsibility and empathy towards their suffering. The
switch from punishment to reparation is therefore in tandem with restorative justice. Another
advantage of conciliation is that victims get to be satisfied with the result of their case. In
contrast to conventional trial matters where people’s feelings may not always be examined and
treated, conciliation entails emotional releases and treatments. If done with the spirit of
victimology, conciliation avails closure, strength, and recovery over grudge, which can be a

makeover stand where reparation is an option where one desires to reconcile with the offender.
In Indian criminal cases, the process of conciliation is provided by the legislation, the main
legislation being the Bharatiya Nyaya Sanhita (BNS) and the Code of Criminal Procedure

(CrPC), which outline compoundable and non-compoundable offenses. CrPC also contains
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provisions of compounding of certain offenses, and Section 320 of CrPC authorizes the trend
of the settlement without full trial. The CrPC identifies two categories of compoundable
offenses: those that can be settled without the nod of the court and those that require court
sanction. This categorization enables one to avoid engagement in petty squabbles that do not
threaten the order or lives of the citizens. However, the more serious offenses that are not

compoundable are murder and/or assault occasioning bodily harm because of public policy.

The Indian courts have by precedents laid down entertained conciliation in appropriate criminal
cases. In Gian Singh v. State of Punjab, the apex court has noted that there are some criminal
cases that have a civil component to them and, as such, can be settled, particularly those that
cause social injury to the individuals involved and not to the public. What is of special
importance in this is the approval that the court gives to conciliation insofar as the case requires
a restorative justice flavor. The conciliation is also supported under the Arbitration and
Conciliation Act 1996, which is in compliance with international standards for mostly the
commercial dispute. Although this Act applies to civil matters, its framework for conciliation

might have been borrowed to guide the conciliatory development in the criminal arena.

Even so, conciliation in criminal cases has a number of benefits, which are, however,
contingent with strong judicial supervision to forestall abuse and promote equity. Conciliation
may at times entail force, particularly when there seems to be a disparity between the victim
and the offender. For instance, in domestic disputes, the victim is forced to reconcile due to
threats of physical harm or due to dependence on the offender financially. That is why the
control of the judicial authorities is relevant to avoid receiving forced agreements and to protect
the rights of victims. Courts also need to ensure that they are not being duped to sanction unfair,
unlawful, and unenforceable terms. Secondly, by attending to each of the conciliation cases
closely, courts can guard the public interest, especially when conciliation might be seen to
dilute the deterrence effect.

Thus, the applicability of conciliation as a mechanism of resolving the violations within
criminal law is somewhat questionable due to the specific gravity of some types of offenses. In
cases of grave crimes such as rape, murder, or grievous bodily harm, conciliation may decrease
the public perception of crime severity, thus endangering public confidence in the justice
system. Also, there is a possibility that offender in such cases might escape the bar, which, in

that case, would have appropriated social consequences such as declining confidence in the
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ability of the legal system to maintain public order. Hence there is a need to sort out the crime
to be eligible for conciliation under Section 320 CrPC, perhaps as a measure of weighing the
rights of the individuals against the rights of society. The law regulating conciliation
acknowledges that wayward conduct can only be conciliated if it falls under petty nonserious

offenses not to endanger the seriousness of a crime within the legal procedure.

Then, several practical issues arise within the Indian legal context concerning conciliation.
Normal Lok Adalats are in fact conciliation forums of partial form working with meager funds
and which do not even have formal procedural rules regarding compulsory pre-litigation. One
small effect linked to conciliation is that while it is not required as it is in the United States, it
may not be as effective. Most Lok Adalats themselves have operating backlogs, which diminish
their potential for functioning as an effective ADR system. Further, there are no prerequisites
for holding preliminary conferences or releasing joint statements referring to contentious issues
so that the parties can stay rather isolated from each other, which does not promote

communication.

There are also challenges, such as cultural. Attorneys representing the government may not
have the power to sign in settlements; therefore, opportunities for early resolution may be
missed. In addition, the defendants may engage in the proceeding in an effort to prolong the
use of conciliation as a delaying tactic instead of using it for the genuine resolution of disputes,

but to various disadvantages of ADR and pressure on the judiciary.

Consequently, the conciliation process requires legislative reforms as well as procedural
changes that can improve its condition. It was seen that India could possibly start with a
provision to make the conciliation in certain minor offenses during the early stage of the legal
process, which is followed in some countries where ADR is incorporated into the judicial
process. Measures to create experienced mediators focusing on criminal cases may also
increase the quality of conciliation. Proposed structural reforms include selection of certain
stages in the course of litigation for conciliation, which may contribute to fair outcomes from
a dispute as they conform both to the legal interests of participants and to the imperatives of an

effective judicial system.

In the same respect, the judiciary needs to refine its criteria that may be used for selecting

appropriate cases for conciliation in such a manner to preserve victim’s rights and the public's
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trust in legal proceedings. Services may also be extended for legal assistance during
conciliation so that all parties, especially the victims, get adequate means that would enable
them to engage in the process without feeling pressured. Fourth, implementing technology-
based conciliation services may expand utilization of ADR for residents, especially those living

in rural areas or with restricted mobility.

Conciliation offers hope as a potentially viable form of a new access that could solve’ minor
criminal offenses, encourage restorative justice, and alleviate congestion in the courts. But it
cannot be overly done. The law also states that not all criminal cases must be subjected to
conciliation, and the act should be guided in a way that considers the public interest and rights
of victims and ensures the effectiveness of the conciliatory privilege in deterring lawbreakers.
Conciliation should therefore be used when seeking a legal resolution alongside formal justice

where mutual gain will benefit the larger society.

In criminal justice, the effectiveness of conciliation depends on the support that comes from
legislation and judicial supervision with practical measures that discourage and penalize
coercion and exploitation. Although conciliation makes it possible to lighten the load of
judiciary structures and to contribute to the creation of a more humane justice system, it should
be applied with reasonable care; primacy should be given to a systematic, rights-based
approach. This integration can hence result in justice defined by reasonableness in satisfying
the needs of individuals as well as conformity to the general requirements of society, thus

creating room for a criminal justice system that is nearly as reparative as it is punitive.

Suggestions
A closer look at conciliation in criminal cases based on the legislative framework and judicial
response in Recommendation on the Practice for Improving the Effectiveness of Conciliation
regarding the Use of Conciliation in Criminal Cases Il proposes appropriate changes that
would enhance the constitution of the conciliation process and accord with justice principles in
criminal law.

1. Increasing the role of the judiciary in conciliation cases would guarantee reasonable
results regarding both the rights of victims as well as the common good. Use of a check
and balance system in the courts is necessary to avoid power abuse of power influencing
or jeopardizing conciliation proceedings.

2. Legislating mandatory prelitigation conciliation for minor criminal offenses could

Page | 33


http://www.ijlra.com/

www.ijlra.com
Volume Il Issue7| Feb 2025 ISSN: 2582-6433

10.

streamline case management and promote early settlements. This approach would also
ease court burdens by resolving suitable cases before formal trial.

Establishing specialized training programs for mediators in criminal conciliation could
improve mediator effectiveness and enhance outcomes. Training should emphasize
victim sensitivity, impartiality, and ethical standards in criminal cases.

Expanding access to legal aid in conciliation cases would empower vulnerable victims
to participate confidently without feeling pressured. Legal support could ensure victims'
voices are heard and their rights upheld throughout the process.

Developing clear guidelines on types of offenses suitable for conciliation would provide
consistency and legal clarity. These guidelines should highlight which cases are
inappropriate for conciliation to maintain public trust and the integrity of justice.
Implementing a structured referral process within the CrPC for conciliation would
promote judicial consistency and procedural fairness. Designated points within
litigation could serve as referral stages, reducing ad hoc decision-making.
Strengthening Lok Adalats with additional resources and procedural guidelines could
enhance their capacity to handle conciliation effectively. Increased funding and
streamlined processes would allow Lok Adalats to address backlogs and improve case
resolution speed.

Utilizing technology for virtual conciliation sessions could improve accessibility,
particularly for parties in remote areas. This technological integration would increase
participation and reduce logistical barriers to effective dispute resolution.

Mandating victim consent in cases involving personal harm would ensure that
conciliation respects the victim’s autonomy and emotional well-being. This
requirement could protect victims from undue influence, especially in domestic and
interpersonal disputes.

Promoting awareness campaigns about conciliation in criminal cases would educate the
public on its benefits and limitations. Enhanced understanding could encourage parties

to consider conciliation where appropriate, fostering a culture of mutual resolution.
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